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By CHRISTINA D. RULE*

Introduction

IN MARCH 2004, fifteen-year-old David F. laid on top of a roommate
at a group home and forced the roommate to orally copulate him.'
Then, in October 2004, David forced a developmentally disabled thir-
teen-year-old boy to orally copulate him while a third person
sodomized the boy.2 David later admitted the allegations of felony
oral copulation with a person incapable of giving consent by reason of
mental or developmental disorder as well as misdemeanor false im-
prisonment.3 The juvenile court placed David in a residential sex of-
fender treatment program instead of youth prison and attempted to
order him to register as a sex offender.4

This Comment argues that the legitimate goals of juvenile sex of-
fender registration-public safety, retribution, and rehabilitation-

* Class of 2008, J.D., University of San Francisco School of Law; U.S.F. Law Review,

Articles Editor, Volume 42; B.A., University of Chicago, 2005.
1. In re David F., No. Al11174, 2006 WL 242610, at *1 (Cal. Ct. App.Jan. 31, 2006)

(unpublished decision), abrogated by In re Derrick B., 139 P.3d 485 (Cal. 2006). In In re
Derrick B., the California Supreme Court upheld In re Bernardino S., 5 Cal. Rptr. 2d 746 (Ct.
App. 1992). See In re Demck B., 139 P.3d at 489. The California Court of Appeal in Bernar-
dino S. held that the juvenile court lacked the power to impose registration without com-
mitting the juvenile sex offender to the California Youth Authority. 5 Cal. Rptr. 2d at 752.
Though David F is an unpublished decision, I am only citing it for the facts of the case.

2. In re David F., 2006 WL 242610, at *1.
3. Id. California Penal Code section 288a(g) punishes "any person who commits an

act of oral copulation, and the victim is at the time incapable, because of a mental disorder
or developmental or physical disability, of giving legal consent, and this is known or rea-
sonably should be known to the person committing the act." CAL. PENAL CODE § 288a(g)
(West 1999 & Supp. 2007). California Penal Code section 236 punishes as false imprison-
ment "the unlawful violation of the personal liberty of another." Id. § 236 (West 1999).

4. In re David F, 2006 WL 242610, at *1.
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cannot be effectively implemented or realized under California's cur-
rent juvenile registration statute. The inflexible registration law inap-
propriately constrains judges to the detriment of the community's and
victims' safety and at the expense of retribution for and rehabilitation
of offenders like David. The law has prevented judges like the one in
David's case from requiring juvenile offenders to register for reasons
unrelated to the purposes and merits of registration.

Rather, for reasons related to history, not logic, judges can only
require registration if they refer juvenile offenders to the California
Youth Authority5 ("CYA"). Juvenile court judges do not have discre-
tion to require sex offenders to register for an offense not listed under
California law or in the absence of a commitment to CYA.6 In formal-
istically interpreting California law, California courts have reinforced
the legislature's intent to require both a commitment to CYA and
commission of a listed offense in order for a judge to impose registra-
tion. 7 Unfortunately, CYA has failed so terribly to provide humane,
effective facilities and treatment programs for juvenile offenders that
judges do not send even deserving juvenile offenders there. As a re-
sult, lack of commitment to CYA no longer indicates that an offender
is not among the worst juvenile offenders,8 and dangerous juvenile
sex offenders circumvent the registration requirement, rendering the
registration statute ineffective.

The registration system must be fixed to serve the legitimate pur-
poses that the legislature originally designed it to serve and to have
the effect that the legislature thought it had created, rather than re-
main contingent on a factor that has proven to be as unstable as CYA

5. The departments and boards of the former Youth and Adult Correctional Agency,
including the California Youth Authority and the Youthful Offender Parole Board, were
reorganized in 2005 into the California Department of Corrections and Rehabilitation
("CDCR"). Nat'l Ctr. for Juvenile Justice ("NCJJ"), State Juvenile Justice Profiles: Califor-
nia, http://www.ncjj.org/stateprofiles/profiles/CA06.asp (last visited Sept. 14, 2007). The
CDCR now consists of three divisions: Adult Operations, Adult Programs, and the Depart-
ment of Juvenile Justice ("DJJ"). Id. However, for purposes of this Comment, I will con-
tinue to refer to the Youth Authority as CYA since most people still know it as such, and all
sources I have used refer to it as such.

6. In re Derrick B., 139 P.3d at 487-92 (finding that a subdivision of the sex offender
registration statute applicable to adults authorizing a court to require registration for un-
listed offenses is not applicable to juveniles). Derrick B. further upheld Bernardino S., which
held that a juvenile who is not sent to CYA cannot be required to register. In re Bernardino
S., 5 Cal. Rptr. 2d at 752; see also CAL. PENAL CODE § 290(d) (West 1999 & Supp. 2007).

7. See In re Derrick B., 139 P.3d at 487-89; In re Bernardino S., 5 Cal. Rptr. 2d at 752.
8. See In re Bernardino S., 5 Cal. Rptr. 2d at 749 (stating that commitment to the Youth

Authority is "the most restrictive of all juvenile court dispositions" reserved for dangerous,
violent, or repeat offenders).
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commitment. Even if CYA improves within the next few years, it can
easily deteriorate again in the future. This unpredictability evidences
the need for a more enduring registration statute. Though there is
debate about the benefit of registration for juvenile sex offenders, 9

the California Legislature has included juveniles in the sex offender
registration statute)t0 Given the legality of juvenile sex offender regis-
tration in California, the registration system should at least be given a
chance to accomplish what the legislature intended it to accomplish-
public safety, retribution, and rehabilitation. 1 ' The registration system
should not be undermined just because of the unrelated problems
with CYA.

Removing the rigid CYA requirement and implementing judicial
discretion will add stability to a broken system. The California Legisla-
ture must amend current law to allow for guided judicial discretion in
requiring juvenile sex offenders to register for the listed offenses. The
legislature should establish the following clear factors for judges to
consider, which best reflect the public safety, retributive, and rehabili-
tative purposes of registration: (1) the ages of the minor and the vic-
tim; (2) the circumstances and gravity of the sex offense committed by
the minor; (3) the minor's previous history of sex offenses and future
danger to the community; and (4) the minor's living situation and
environment. Judicial discretion in considering these factors in each
juvenile offender's case incorporates the traditional rehabilitative na-
ture of the juvenile justice system, emphasizing individualized consid-
eration of each juvenile offender, while furthering the public safety
and retributive purposes of registration. In addition to being a histori-

9. See Timothy E. Wind, The Quandary of Megan's Law: When the Child Sex Offender is a
Child, 37 J. MARSHALL L. REV. 73, 123-24 (2003) (arguing that "Megan's Laws[ ] pose an
onerous burden and a shameful effect on child sex offenders, which is worn for a lifetime
like Hester Prynne's Scarlet Letter"); Elizabeth Garfinkle, Comment, Coming of Age zn
America: The Misapplication of Sex-Offender Regzstration and Community-Notfication Laws to
Juveniles, 91 CAL. L. REv. 163, 164 (2003) (arguing that "Megan's Laws are an inappropriate
and ineffective means of preventing violent sexual offenses in general and that these
problems are magnified when the laws are applied to juveniles"); Pamela S. Richardson,
Note, Mandatory Juvenile Sex Offender Registration and Community Notification: The Only Viable
Option to Protect All the Nation's Children, 52 CATi-. U. L. REV. 237, 267 (2002) (arguing that
juvenile sex offender registration statutes can balance the rehabilitative interest of the juve-
nile justice system with protecting society).

10. CAL. PENAL CODE § 290(d) .
11. See S.B. 888, 1985-86 Reg. Sess. (Cal. 1985) (Legislative Counsel's Digest) (stating

that the amendments would "expand[ ] the category of persons to which a criminal pen-
alty is applicable"); see also S.B. 888, 1985-86 Reg. Sess. (Cal. 1985) (Assembly Third Read-
ing, as amended Sept. 12, 1985) (stating that "[a] registration system under which the duty
ofjuveniles to register ends at age 25 will serve the goal of public protection while allowing
rehabilitated minors to be free from the stigma of registration").
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cal or traditional hallmark of the juvenile justice system, judicial dis-
cretion in sex offense cases is particularly necessary because sex
offenses are highly emotional' 2 and characteristically different from
other crimes;13 they do not lend themselves to rigid rules.

Part I of this Comment reviews the background of current law
governing juvenile sex offender registration in California. Part II dis-
cusses the important purposes of registration in general and for
juveniles in particular, given the increasingly punitive nature of the
juvenile justice system and the legislative intent of the registration stat-
ute. Part III illustrates how California courts have formalistically inter-
preted the current registration statute, rather than addressed its
merits or purposes, leaving open the possibility of amending the stat-
ute to allow for judicial discretion. Part IV demonstrates that the re-
luctance of judges to send juvenile sex offenders to CYA has created
an unintended obstacle to registration. Part V shows how judicial dis-
cretion can better promote the purposes of registration and explains
my proposal for amending the current sex offender registration stat-
ute. Part VI briefly concludes.

I. Background: Current Law Governing Juvenile Sex
Offender Registration

California Penal Code section 29014 governs sex offender registra-
tion, and subsection (d) pertains to juvenile sex offenders by provid-
ing that:

Any person who.., is discharged or paroled from the Department
of Corrections and Rehabilitation [CYA] to the custody of which
he or she was committed after having been adjudicated a ward of
the juvenile court pursuant to Section 602 of the Welfare and Insti-
tutions Code because of the commission or attempted commission
of any offense described in paragraph (3) shall be subject to regis-
tration under the procedures of this section. 15

12. See Richardson, supra note 9, at 251.
13. See CTR. FOR SEX OFFENDER MGMT., U.S. DEP'T OF JUSTICE, RECIDIVISM OF SEX OF-

FENDERS 5 (2001), available at http://www.csom.org/pubs/recidsexof.pdf [hereinafter RE-

CIDIVISM OF SEX OFFENDERS].

14. CAL. PENAL CODE § 290(d).
15. Id. § 290(d)(1). Section 602 of the Welfare and Institutions Code, as referenced

in section 290, provides that:
[A]ny person who is under the age of 18 years when he or she violates any law of
this state or of the United States or any ordinance of any city or county of this
state defining crime... is within the jurisdiction of the juvenile court, which may
adjudge such person to be a ward of the court.

CAL. WELF. & INST. CODE § 602(a) (West Supp. 2007).
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Paragraph (3) of section 290(d) lists the sex offenses for which a
juvenile may be required to register if sent to CYA. These include:
felony rape (section 261); sodomy (section 286); oral copulation (sec-
tion 288a); sexual assault (sections 289 and 266c); aiding and abetting
another in these acts (section 264.1); assault with intent to commit
any of these acts (section 290 (d) (3) (A)); abduction of a person under
eighteen for the purpose of prostitution (section 267); lewd or lascivi-
ous acts on a child under fourteen (section 288); engaging in several
acts of substantial sexual conduct with a child under fourteen while
residing with the child or having recurring access to the child (section
288.5); and misdemeanor annoyance or molestation of a child under
eighteen (section 647.6).16

Under the registration requirement of section 290, any desig-
nated law enforcement entity may provide information to the public
about a person required to register as a sex offender by whatever
means the entity deems appropriate and when necessary to ensure
public safety.17 The information may include, but is not limited to, the
offender's name, known aliases, gender, race, physical description,
photograph, date of birth, address, description of license plate num-
ber, type of victim targeted, relevant parole or probation conditions,
crimes resulting in classification under this section, and date of re-
lease from confinement, but cannot include any information identify-
ing the victim."' The designated law enforcement entity can authorize
other persons or entities who receive the information under this sec-
tion to disclose it to additional persons only if it will enhance public
safety.19 The Department of Justice maintains a "900" telephone num-
ber20 and an Internet website of information concerning persons re-
quired to register for certain listed sex offenses. 21 However,
information about registered sex offenders may not be used for
purposes related to health insurance, insurance, loans, credit, employ-
ment, education, scholarships, fellowships, housing or accommoda-
tions, or benefits, privileges or services provided by any business,
unless a person is authorized under the law to use information dis-
closed to protect a person at risk.22

16. CAL. PENAL CODE § 290(d) (3) (A)-(C).

17. Id. § 290.45(a)(1) (West Supp. 2007).

18. Id. § 290.45(b).

19. Id. § 290.45(c)(1).

20. Id. § 290.4(a) (West 1999 & Supp. 2007).

21. Id. § 290.46(a)(1) (West Supp. 2007).

22. Id. § 290.4(d)(1)-(2) (West 1999 & Supp. 2007).
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As a counterpart to section 290(d), Welfare and Institutions Code
section 781 (a)2 3 allows juveniles to have their records sealed in certain
circumstances. 24 Section 781 (a) provides thatjuveniles who have been
adjudged wards of the juvenile court may petition the court to seal
their records any time after they have reached the age of eighteen. 25

In relation to juvenile sex offenders in particular, section 781 (a) pro-
vides that a court, in ordering the juvenile's records sealed, shall re-
lieve the juvenile from the registration requirement and destroy all
registration information so that the proceedings in the case are
deemed never to have occurred. 26

The court shall not, however, order the person's records sealed if
the juvenile court finds that the person committed one of the espe-
cially serious, violent offenses listed in section 707(b) of the Welfare
and Institutions Code 27 when he or she was fourteen years of age or
older. 28 The sex offenses listed in section 707(b) include: rape with
force or violence or threat of great bodily harm; sodomy by force, vio-
lence, duress, menace, or threat of great bodily harm; lewd or lascivi-
ous acts; oral copulation by force, violence, duress, menace, or threat
of great bodily harm; and sexual assault against the victim's will by
means of force, violence, duress, menace, or fear of bodily injury.29

Taken together, Penal Code section 290(d) and Welfare and Institu-
tions Code sections 781 (a) and 707(b) only cover the worst sex of-
fenses and ensure appropriate punishment. Therefore, CYA
institutionalization is superfluous for designating the worst offenders
for registration.

II. Registration of Juvenile Sex Offenders Can Serve
Important Purposes: Public Safety, Retribution, and
Rehabilitation

The purposes of registration in general include: protecting the
public; preventing or deterring recidivism; providing for public scru-
tiny of the criminal and mental health systems that deal with juvenile
sex offenders; holding juveniles responsible for their actions; and aid-

23. CAL. WELF. & INST. CODE § 781(a) (West 1998 & Supp. 2007).

24. Id.
25. Id.

26. Id.
27. Id. § 707(b).
28. Id. § 781(a).

29. Id. § 707(b)(4)-(8).
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ing law enforcement in monitoring sex offenders.30 These purposes
fall into three main categories: public safety, retribution, and rehabili-
tation. The juvenile justice system is no longer purely rehabilitative-
it is now constructed to serve the additional goals of community safety
and retribution.31 Yet, even though registration more obviously fulfils
public safety and retributive purposes, it can still serve rehabilitative
purposes. Both the evolution of the juvenile justice system and the
legislative history of section 290(d) reveal the blending of these three
main purposes.

A. The Evolution of the Juvenile Justice System Reflects the
Blending of Public Safety, Retributive, and
Rehabilitative Purposes

Progressive reformers initiated the implementation of the firstju-
venile courts in the nineteenth century. 32 The reformers "maximized
judicial] discretion to provide flexibility in diagnosis and treatment
and focused on the child and the child's character and lifestyle rather
than on the crime."33 The juvenile court rejected the procedures of

adult criminal prosecutions and focused on treatment instead,
whereby "[c]ourt personnel presented a treatment plan to meet the
child's need based on a background investigation that identified the
causes of the child's misconduct. '34 Judges were given broad discre-
tion in decision-making to provide individualized intervention. 35

In the 1950s, scholars, the United States Supreme Court, and
state legislatures challenged the principles of the treatment model of
juvenile justice and forced changes in the operation and organization
of juvenile courts.3 6 In addition, society began to realize that the juve-
nile justice system was ill-equipped to deal with growing violent juve-
nile offending.37 Statistics show that in the early 1960s, juvenile felony
arrest rates began a fifteen-year increase. 38 Critics of the old offender-
oriented treatment model called for a new offense-oriented justice

30. See CAL. PENAL CODE § 290.03(a) (5) (West Supp. 2007); Ralph A. Rossum, Holding

juveniles Accountable: Reforming Amencas "Juvenile Injustice System," 22 PEPP. L. REv. 907, 919
(1995); Wind, supra note 9, at 93-94.

31. See Rossum, supra note 30, at 912-19.
32. BARRY C. FELD, JUSTICE FOR CHILDREN 7 (1993).
33. Id. at 15-16.
34. Id. at 16.
35. Id. at 15-16; see also Rossum, supra note 30, at 910, 912.
36. Rossum, supra note 30, at 912.
37. Id. at 918.
38. MIKE MALES ET AL., CTR. ONJUVENILE & CRIMINALJUSTICE, TESTING INCAPACITATION

THEORY: YOUTH CRIME AND INCARCERATION IN CALIFORNIA 5 (2006).
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model to "achieve the twin goals of holding juveniles individually re-
sponsible for their criminal misdeeds and holding the juvenile justice
system accountable for its treatment of these juveniles. '39

The Court in In re Gault40 imposed due process requirements on
juvenile court proceedings in order to "introduce a degree of order
and regularity"'4 that would implicitly hold juveniles responsible for
their actions. 42 The Court was concerned with the statistics indicating
increased juvenile arrests for serious crimes. 43 Courts and legislatures
then responded to the United States Supreme Court's demand for
more formal juvenile court procedures by revising the purposes,
processes, and operations of their juvenile justice systems. 4 4 Several

states redrafted their purpose clauses to reflect public safety and juve-
nile accountability concerns.45 For example, the "purpose clause" for
delinquency proceedings in California states that "U] uvenile courts
and other public agencies charged with enforcing, interpreting, and
administering the juvenile court law shall consider the safety and pro-
tection of the public, the importance of redressing injuries to victims,
and the best interests of the minor in all deliberations pursuant to this
chapter. '46 Thus, "Gault began a 'due process revolution' that substan-
tially transformed the juvenile court from a social welfare agency into
a legal institution." 47

In California, the addition of subsection (d) to section 290 in
198548 marked both the initial application of sex offender registration
laws to juveniles and the California Legislature's movement away from
the traditional rehabilitative nature of the juvenile justice system. 49

Yet, the legislature has not gone so far as to disregard rehabilitation as

39. Rossum, supra note 30, at 918-19.
40. 387 U.S. 1 (1967).
41. Id. at 27.
42. Rossum, supra note 30, at 916.
43. In re Gault, 387 U.S. at 20 n.26 (citing juvenile crime statistics, including that "[i] n

1965, persons under 18 accounted for about one-fifth of all arrests for serious crimes").
44. FELD, supra note 32, at 3.
45. Rossum, supra note 30, at 916; see DEL. CODE ANN. tit. 10, § 902 (1999); ME. REV.

STAT. ANN. tit. 15, § 3002 (2003); NEB. REV. STAT. § 43-246 (2004); WASH. REV. CODE

§ 13.40.010 (2006).
46. CAL. WELF. & INST. CODE § 202(d) (West 1998 & Supp. 2007).
47. FELD, supra note 32, at 17.
48. Act of Oct. 2, 1985, ch. 1474, § 290(d), 1985 Cal. Stat. 5403, 5404 (current version

at CAL. PENAL CODE § 290(d) (West 1999 & Supp. 2007)).
49. See S.B. 888, 1985-86 Reg. Sess. (Cal. 1985) (Legislative Counsel's Digest) (stating

that the addition ofjuveniles to the registration requirement would establish a "state-man-
dated local program by expanding the category of persons to which a criminal penalty is
applicable").
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one purpose of the juvenile justice system. Rather, the application of
registration to juvenile sex offenders reflects the commingling of pub-
lic safety, retributive, and rehabilitative purposes.

B. The Evolution of Section 290 Indicates the Legislature's Intent
that Registration for Juvenile Sex Offenders Serve
Public Safety, Retributive, and Rehabilitative
Purposes

Juveniles were not included in the registration requirement of
section 290 until the 1985 amendments to that section (effective as of
January 1, 1986).50 The legislature overwhelmingly supported the ad-
dition ofjuvenile sex offenders to the registration requirement. 5' The
legislative history of section 290 shows that the legislature intended
registration to serve public safety, retributive, and rehabilitative pur-
poses.52 The 1985 amendments: (1) added juveniles to the registra-
tion requirement; (2) provided that the registration requirement
would terminate upon the person's attainment of the age of twenty-
five or when he or she had his or her records sealed at age eighteen or
older under Welfare and Institutions Code section 781 (a) 53 unless he
or she committed a 707(b) offense, in which case at least three years
after commission of the offense; and (3) provided for the destruction
of the registration information. 54

The explicit legislative purposes of registration are "to enhance
public safety and reduce the risk of recidivism. ' 55 That the legislature

50. § 290(d), 1985 Cal. Stat. at 5404-05. Though it may appear that the pre-1986
version of section 290 could have been interpreted to include juveniles, it was not. Thus,
section 290 did not apply to juveniles until the 1985 amendment that adopted the new
subdivision (d) expressly dealing with wards of the juvenile court. In re Bernardino S., 5
Cal. Rptr. 2d 746, 747-48 (Ct. App. 1992). The court in Bernardino S. concluded that
"[g]iven this legislative interpretation of the pre-1986 statute and the complete absence of
contrary authority, it seems clear that the sole statutory basis for requiringjuvenile wards to
register as sex offenders is the 1985 amendments themselves." Id. at 748.

51. Senate Bill No. 888 passed the Assembly with seventy-three ayes and two noes, and
passed the Senate with thirty-eight ayes and zero noes. S.B. 888, 1985-86 Reg. Sess. (Cal.
1985) (Senate Final History).

52. See S.B. 888 (Legislative Counsel's Digest) (stating that the amendments would
"expand[ ] the category of persons to which a criminal penalty is applicable"); see also S.B.
888 (Assembly Third Reading, as amended Sept. 12, 1985) (stating that "[a] registration
system under which the duty of juveniles to register ends at age 25 will serve the goal of
public protection while allowing rehabilitated minors to be free from the stigma of
registration").

53. § 290(d), 1985 Cal. Stat. at 5404-05; zd. § 781(a), at 5410-11 (current version at
CAL. WELF. & INST. CODE § 781(a) (West 1998 & Supp. 2007)).

54. § 781(a), 1985 Cal. Stat. at 5411.
55. CAL. PENAL CODE § 290.03(a) (West Supp. 2007).
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did not specifically indicate why it added juveniles to the registration
requirement suggests that the legislature believed that all the reasons
for applying registration to adult sex offenders apply equally to juve-
nile sex offenders. In fact, research shows that adult and juvenile sex
offenders share many of the same characteristics 56 and that juvenile
and adult sex offenders "show all of the same variations of sexually
abusive behavior. '57 The legislature relied on the bill's sponsor, the
Department of the Youth Authority, which was concerned with the
recent dramatic increase in the percentage of juveniles committed to
CYA for violent offenses and the fact that juvenile court wards did not
have to register under the law at the time, no matter how violent their
offense. 58 This suggests that the only purpose for making the registra-
tion requirement contingent on commitment to CYA was that at the
time, only commitment to CYA indicated that the offender was ex-
tremely violent and dangerous. Thus, requiring commitment to CYA
as a requirement for registration was simply a historical quirk.

1. Public Safety is the Primary Purpose of Registration

The primary purpose of sex offender registration is to ensure that
the public can obtain information necessary to protect themselves and
their families from dangerous sex offenders in their communities. 59

The legislature stated that "[i] n balancing the offenders' due process
and other rights against the interests of public security ... releasing
information about sex offenders ... will further the primary govern-
ment interest of protecting vulnerable populations from potential
harm. '60 The legislature was concerned with protecting the public

56. Howard E. Barbaree et al., Sexual Assault in Society: The Role of the Juvenile Offender,
in THE JUVENILE SEX OFFENDER 1, 18 (Howard E. Barbaree et al. eds., 1993). Rapists and
child molesters experience psychological difficulties, paraphilias (recurrent intense sexual
urges and fantasies), antisocial personality disorder, psychopathology, substance abuse,
and sexual and nonsexual abuse as children, among other things. Id. at 7-8. This study
focused on more dangerous sex offenders-men who raped or sexually assaulted adult
women and men who molested or sexually assaulted children. Id. at 3. The study also con-
sidered data on juvenile sex offenders. Id. at 11-12.

57. Id. at 12.
58. S.B. 888, 1985-86 S., Reg. Sess. (Cal. 1985) (Assembly Third Reading, as amended

Sept. 12, 1985).
59. Richardson, supra note 9, at 254-55. In implementing registration requirements

under section 290, the California Legislature included in section 290.45 that the law en-
forcement entity disclosing the information of registered sex offenders shall include "a
statement that the purpose of the release of information is to allow members of the public
to protect themselves and their children from sex offenders." CAL. PENAL CODE

§ 290.45(a) (2) (West Supp. 2007).
60. CAL. PENAL CODE § 290.03(a) (4).
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from "more serious sex offenders" and "high risk sex offenders,' 6'
which, historically, were only those offenders committed to CYA. Re-
gistration allows law enforcement to closely monitor sex offenders and
provides law enforcement with additional information in investigating
sex offense cases. 62 The legislature found that "the dangers to the
public of nondisclosure far outweigh the risk of possible misuse of the
information.

63

The California Legislature was concerned with sex offender re-
cidivism because it threatens public safety. 6 4 In implementing section
290, the legislature found that "[s] ex offenders pose a potentially high
risk of committing further sex offenses ... and the protection of the
public from reoffending by these offenders is a paramount public in-
terest.' 65 The legislature created the registration system "to identify,
assess, monitor and contain known sex offenders for the purpose of
reducing the risk of recidivism posed by these offenders, thereby pro-
tecting victims and potential victims from future harm.."66

Though the legislature did not include the statistics or informa-
tion on which it relied in coming to their conclusion, scholarly litera-
ture and statistical research support the legislature's concern. In the
years leading up to the implementation of section 290(d) in 1985,
there was a surge of interest in and research on juvenile sex offend-
ers. 67 According to the Center for Sex Offender Management, "Sexual
aggression perpetrated by young people has been a growing concern
in the United States over the past decade," and it is estimated that
juveniles commit up to one-fifth of all rapes and almost one-half of all
cases of child molestation each year.68 The majority of juvenile sexual

61. Id. § 290.03(a) (6).
62. See id. § 290.45 (indicating that the additional information that registration pro-

vides includes the sex offender's name, known aliases, gender, race, physical description,
photograph, date of birth, address, description and license plate number of the offender's
car, type of victim targeted, relevant parole or probation conditions, crimes resulting in
classification under section 290, and date of release from confinement); S.B. 888 (Assem-
bly Third Reading, as amended Sept. 12, 1985) (" [R] egistration enables law enforcement
to keep track of potentially dangerous sex offenders residing in their jurisdiction.").

63. CAL. PENAL CODE § 290.03(a) (7).
64. See id. § 290.03(a).
65. Id. § 290.03(a)(1).

66. Id. § 290.03(b).

67. Barbaree et al., supra note 56, at 10.

68. CTR. FOR SEX OFFENDER MGMT., U.S. DEP'T OF JUSTICE, UNDERSTANDING JUVENILE

SEXUAL OFFENDING BEHAVIOR: EMERGING RESEARCH, TREATMENT APPROACHES AND MANAGE.

MENT PRACTICES 1 (1999), available at http://www.csom.org/pubs/juvbrflO.pdf [hereinaf-
ter UNDERSTANDING JUVENILE SEXUAL OFFENDING BEHAVIOR).
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aggressors are male. 69 The best available estimates suggest that adoles-
cent males perpetrate 20% of all rapes and between 30% and 50% of
all child molestations. 70

Research on juvenile sex offender recidivism is varied and partic-
ularly lacking, 7' and recidivism measurements tend to be misleadingly
low because sexual assault is a vastly underreported crime. 72 Recidi-
vism rates also vary depending on how they are calculated. 73 Neverthe-
less, the few prospective studies on young sex offenders report
recidivism rates between 2% and 14%.74 In one of the few recidivism
studies on sexually assaultive juveniles with a relatively long follow-up
period of about ten years, 75 researchers found that 37% of the sexu-
ally assaultive juveniles studied had an adult criminal record of one or
more sexual assaults after being discharged from juvenile correc-
tions. 76 In contrast, only 10% of the comparison group in the study,
consisting of violentjuveniles who had committed offenses other than
sex offenses, had a record of adult sexual assaults. 7 7 Not only was this
difference statistically significant, but "only subjects who had been
identified as sexually assaultive juveniles committed multiple sexual
offenses in adulthood."78 Furthermore, 89% of the sexually assaultive
juveniles were arrested as adults for non-sexual violent offenses,
whereas 69% of the violent comparison group were arrested as adults
for non-sexual violent offenses. 79 This study concluded that "as adults,
sexually assaultive juveniles were significantly more dangerous than
other violent juveniles"80 and that "these juveniles are an extraordina-
rily violent group who continue to commit sexually assaultive offenses,
as well as other violent nonsexual offenses, into adulthood."8'

69. Id.
70. Barbaree et al., supra note 56, at 11.
71. RECIDIVISM OF SEX OFFENDERS, supra note 13, at 14.
72. Id. at 3.
73. Id. at 2-4 (stating that recidivism rates vary depending on whether they are based

on subsequent arrest, subsequent conviction, and/or subsequent incarceration, whether
any subsequent offenses or just subsequent sex offenses are included, and the length of
follow up).

74. Mark Rubinstein et al., Sexually Assaultive Male juveniles: A Follow-Up, 150 AM. J.
PSYCHIATRY 262, 262 (1993).

75. Id. at 262-63. Though the follow-up study commenced eight years after the origi-
nal study, it took over four years to complete, so the entire study spanned twelve years. Id.
at 263.

76. Id. at 263.
77. Id. at 262-63.
78. Id. at 263.
79. Id.
80. Id.
81. Id. at 265.
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Though other follow-up studies of sexually assaultive adolescents
have reported lower rates of recidivism, they had relatively brief fol-
low-up periods.82 Additionally, when the researchers in the above
study calculated recividism rates based on a shorter seventeen-month
follow-up period for their group of sexually assaultive juveniles, they
found a 21% recidivism rate, which was lower than the 37% recidivism
rate after about ten years.8 3 The discrepancy reveals the importance of
length of follow-up and suggests that this study is more accurate than
other studies because of its longer follow-up period. A meta-analysis
study supports this conclusion as well in finding that recidivism rates
for juveniles rose over time. 84

Despite studies like those above, since "little is really known about
the long-term criminal outcome of adolescent sex offenders,"8' 5 stud-
ies on adult sex offenders may shed light on juvenile sex offenders. Of
561 male sex offenders that researchers evaluated, researchers found
that the majority (53.6%) of adult sex offenders reported the onset of
at least one deviant sexual interest prior to age eighteen.8 6 Of that
percentage, "each reported two different paraphilias and an average
commission of 380.2 sex offenses by the time he reached adult-
hood.' '8 7 Juvenile sex offenders reported 1.9 paraphilias and the com-
mission of an average of 6.8 sex offenses. 88

One of the most widely-recognized meta-analysis studies of sexual
offender recidivism examined the importance of various factors across
studies and estimated how strongly certain offender and offense char-
acteristics are related to recidivism. 8 9 It showed that sex offenders

82. Id. at 263. For example, previous studies had follow-up periods of only about six
years or seventeen months. Id. at 262.

83. Id. at 264.
84. Margaret A. Alexander, Sexual Offender Treatment Efficacy Revisited, 11 SEXUAL

ABUSE:J. RES. & TREATMENT 101, 110 (1999). This meta-analysis study analyzed seventy-nine
studies on sexual offender treatment from 1943 through 1996 and compared treated and
untreated sex offenders. Id. at 103-04. Recidivism was defined as "the number of subjects
who were rearrested for a new sexual offense." Id. at 104.

85. Rubinstein et al., supra note 74.
86. Gene G. Abel & Joanne-L. Rouleau, The Nature and Extent of Sexual Assault, in

HANDBOOK OF SEXUAL ASSAULT 9, 13 (W.L. Marshall et al. eds., 1990). Researchers con-
ducted an eight-year longitudinal study of 561 male sexual assaulters who sought voluntary
assessment or treatment for their sexual assaults (paraphilic disorders). Id. at 9. Research-
ers interviewed subjects ranging in age from thirteen to seventy-six years old between 1977
and 1985 and focused on the offender's demographic characteristics, number of victims,
number and types of paraphilic acts, and the onset and frequency of deviant interests. Id.
at 12.

87. Id. at 13.
88. Id.
89. RECIDIVISM OF SEX OFFENDERS, supra note 13, at 10-11.
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were more likely to recidivate if they had prior sex offenses and
started sexually offending at an early age. 90 The researchers also
found that sexual interest in children was the strongest predictor of
recidivism across all studies.91 The study indicated that the average sex
offense recidivism rate across all studies was 18.9% for rapists and
12.7% for child molesters over a four to five year period.9 2 The recidi-
vism rate for any reoffense (both sexual and non-sexual offenses) was
46.2% for rapists and 36.9% for child molesters over a four to five year
period. 93 The Center for Sex Offender Management reviewed this
meta-analysis study, along with many other studies on sex offender
recidivism, 94 and found that "because meta-analysis findings can be
generalized across studies and samples, they offer the most reliable
estimation of factors associated with the recidivism of sex offenders."95

The studies on juvenile and adult sex offenders reveal a legiti-
mate concern for protecting the community from recidivism. Though
juvenile sex offender recidivism has yet to be comprehensively stud-
ied, current studies on juvenile sex offender recidivism as well as stud-
ies on adult sex offender recidivism suggest thatjuvenile sex offenders
are particularly likely to commit additional sex offenses in adulthood.
As with all juvenile crimes, the legislature must decide how to balance
the protection of the community with the rehabilitation and treat-
ment of the juvenile offender. In the case of juvenile sex offending,
the legislature has determined that the balance weighs more heavily
in favor of protecting the community, which is best achieved through
registration.

Since the 1985 amendments to section 290, the legislature has
added more offenses to the list of offenses for which juveniles must
register, indicating a growing concern with juvenile behavior and the
necessity of monitoring juveniles through registration for more and
more types of conduct.96 In addition, the current statute no longer

90. Id. at 11.
91. Id.
92. Id. at 10.
93. Id.
94. Id. at 1.
95. Id. at 12.
96. Compare Act of Oct. 2, 1985, ch. 1474, § 290(d) (1), 1985 Cal. Stat. 5403, 5404-05,

with CAL. PENAL CODE § 290(d) (3) (West 1999 & Supp. 2007). For example, whereas the
1985 amendments had a sunset clause for the offense of misdemeanor child molestation
(section 647a), 1985 Cal. Stat. at 5406, 5408 (current version at CAL. PENAL CODE
§ 290(d)), the current statute once again contains that offense (section 647.6), indicating
that it was added back to the statute after the 1985 amendments, possibly because of the
seriousness and increased prevalence of that offense.
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contains the language regarding automatic termination of the regis-
tration requirement at age twenty-five.9 7 The current statute provides
that:

All records specifically relating to the registration in the cus-
tody of the Department of Justice, law enforcement agencies, and
other agencies or public officials shall be destroyed when the per-
son who is required to register has his or her records sealed under
the procedures set forth in Section 781 of the Welfare and Institu-
tions Code.98

Welfare and Institutions Code section 781 has also changed since
the 1985 amendments with regard to juveniles who commit one of the
serious, violent 707(b) offenses. The 1985 amendments to section 781
allowed for sealing of ajuvenile's records even if he or she committed
a 707(b) offense as long as at least three years had elapsed since the
commission of the crime.99 In contrast, under the current version of
section 781, the court shall never order the person's records sealed or
registration requirement dropped if the person committed a 707(b)
offense when he or she was fourteen years old or older. 00 This
change, along with the increased number of offenses for which
juveniles must register under section 290(d), indicates the increased
seriousness with which the legislature has come to viewjuvenile sexual
offending and its intent to toughen registration requirements to ad-
dress heightened public safety concerns.

2. Retribution is Also a Valid Purpose of Registration

Registration as retribution is another component of the overall
treatment and punishment of a juvenile sex offender. In enacting the
1985 amendments to section 290, the legislature specifically noted
that the intended effect of section 290(d) pertaining to juveniles was
to "expand [ ] the category of persons to which a criminal penalty is
applicable."' 0 1 Since the commingling of juvenile and adult offenders
within the sex offender registration statute departs from the tradi-
tional separation of juvenile and adult criminal justice systems, 10 2 the

97. CAL. PENAL CODE § 290(d) (5).

98. Id.

99. § 781 (a), 1985 Cal. Stat. at 5410-11 (current version at CAL. WELF. & INST. CODE
§ 781(a) (West 1998 & Supp. 2007)).

100. CAL. WELF. & INST. CODE § 781 (a).
101. S.B. 888, 1985-86 Reg. Sess. (Cal. 1985) (Legislative Counsel's Digest).
102. Garfinkle, supra note 9, at 182.
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legislature recognized the need to blend both rehabilitative and puni-
tive purposes.

10 3

Retribution serves to balance the suffering of the victims and
their families with the treatment and rehabilitation of the offender.
Retribution is a necessary element of the juvenile justice system, lest
we ignore the plight of the victims who suffer just as much when their
assailant is a juvenile as when their assailant is an adult. While some
argue that registration may stigmatize or ostracize juvenile offend-
ers, 10 4 when a juvenile has committed an offense that the legislature
has deemed serious and dangerous, public safety outweighs these
other concerns. Registration helps ensure that other potential young
victims who are similarly developing physically and emotionally are
aware of and less likely to be traumatized by sexual molestation or
assault by the juvenile sex offender. The majority of victims ofjuvenile
sex offenders are younger than nine years old, and about 25-40% are
younger than six years old. 10 5 Rather than focus on the possible stig-
matization or hurt feelings of the juvenile offender, we should focus
on the young victims who are also stigmatized and emotionally dam-
aged by the mere fact of being victims of such an intimate crime in
which they had no choice.

Retribution is warranted because the experience for victims of
sexual abuse committed by juveniles is extremely intrusive-the as-
sault is not only physical, but psychological as well. 10 6 Victims of sex
offenses suffer severe, numerous, and long-lasting effects. 10 7 The
short-term effects of sexual victimization include emotional distur-
bance, anxiety, fear, sleep and eating disturbances, anger, hostility,
inappropriate sexual behavior, and behavioral and social problems.'0 8

The long-term effects include depression, anxiety and tension, low-
ered self-esteem, disturbances of social interaction and affiliation,
problems in relations with others, substance abuse problems, serious

103. See S.B. 888 (Legislative Counsel's Digest) (stating that the amendments would
"expand[ ] the category of persons to which a criminal penalty is applicable"); see also S.B.
888 (Assembly Third Reading, as amended Sept. 12, 1985) (stating that "[a] registration
system under which the duty of juveniles to register ends at age 25 will serve the goal of
public protection while allowing rehabilitated minors to be free from the stigma of
registration").

104. See Wind, supra note 9, at 116.
105. Jon A. Shaw et al., Practice Parameters for the Assessment and Treatment of Children and

Adolescents Who Are Sexually Abusive of Others, 38J. AM. ACAD. CHILD & ADOLESCENT PSYCHIA-

TRY (Supp.) 55S, 60S (1999).
106. See Barbaree et al., supra note 56, at 2-3.
107. Id. at 2.
108. Id. at 2-3.
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problems trusting others and in the development of intimate relation-
ships, difficulties in sexual adjustment, and an increased rate of sexual
behavior as adults. 10 9 Victims of sexual abuse also seem to be more
vulnerable to revictimization,"10 which is why registration particularly
serves the interests of victims by making them feel as though their
assailant is adequately punished in addition to making them more
aware of sex offenders in their communities. The most troubling con-
sequence of sexual abuse is when victims become sexual offenders
themselves."1 1

Registration as punishment for sex offenders provides an outlet
for victims who suffer these physical and psychological consequences.
Registration can help victims feel safe and feel like they have assisted
the community by playing a role in providing public information
about dangerous sex offenders so others can take precautions to avoid
being victimized. Registration as punishment also provides satisfaction
for victims' families and society who must attempt to emotionally and
psychologically heal these young victims and advocate for them. For
example, school teachers, police, psychologists, and others have to
deal with victims who suffer from depression, abuse others, or are oth-
erwise antisocial and untrusting. Unlike other crimes, such as burglary
or even simple assault, where the harm may be relatively short-term
and reparable, the harm that sex offenders inflict is much more exten-
sive and complex, with ripple effects throughout families and society.
Accordingly, the legislature has determined that protecting the public
at the expense of punishing juvenile sex offenders through registra-
tion, and in turn taking away some of sex offenders' privacy in their
personal information, is a worthwhile tradeoff.

3. Registration Can Still Play a Rehabilitative Role

Registration is not contrary to rehabilitative goals. Rehabilitation
is "[t] he process of seeking to improve a criminal's character and out-
look so that he or she can function in society without committing
other crimes."112 Rehabilitation can occur concurrently with a regis-
tration requirement so that registration plays a role in the rehabilita-
tion of the juvenile offender. Registration is rehabilitative in that it
can replace denial and minimization with motivation to change future

109. Id. at 3.
110. Id.
111. Richardson, supra note 9, at 251.
112. BLACK'S LAw DICTIONARY 1311 (8th ed. 2004).
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behavior. 1
1
3 Registration also holds individuals responsible for their

actions.' 1 4 It acts as a constant reminder to juveniles of their crime
and may help encourage them to function in society without commit-
ting other crimes. The legislature itself views registration as rehabilita-
tive to some extent in stating that registration "shall not be construed
as punitive,"'1 5 and the release of information is not intended to "be
used to inflict retribution or additional punishment on any person
convicted of a sex offense."' 1 6

Furthermore, unlike adult sex offender registration, registration
for juveniles is not necessarily required for a lifetime. Juveniles may
petition the court to have their file sealed and destroyed and their
registration requirement relieved under Welfare and Institutions
Code section 781, unless they have committed one of the serious, dan-
gerous crimes listed under Welfare and Institutions Code section
707(b).1 17 Thus, juveniles who commit less serious sex offenses can
work toward terminating their registration requirement as a means of
motivating them to complete their treatment programs. Though the
argument that registration is rehabilitative in this respect is weaker for
juveniles who commit serious sex offenses and cannot have their regis-
tration requirement terminated, those are precisely the offenders
whom the legislature has deemed most dangerous and in need of reg-
istering, so the community protection purpose of registration out-
weighs the rehabilitative purpose.

HI. California Courts Have Formalistically Interpreted
Current Law and Left Open the Possibility of
Judicial Discretion to Impose Registration

California courts have formalistically interpreted section 290
without addressing the merits or purposes of registration, thereby
leaving the door open for an amendment to the registration statute

113. See Earl F. Martin & Marsha Kline Pruett, The Juvenile Sex Offender and the Juvenile
Justice System, 35 Am. CRIM. L. REV. 279, 310 (1998) (arguing that treatment programs for
sex offenders must "assist the perpetrator in accepting responsibility for his actions by re-
placing denial and minimization with empathy for his victim and with motivation to
change his future behavior").

114. See Rossum, supra note 30 (stating that the offense-oriented justice model "seeks to
achieve the twin goals of holding juveniles individually responsible for their criminal mis-
deeds and holding the juvenile justice system accountable for its treatment of these
juveniles").

115. CAL. PENAL CODE § 290.03 (a) (6) (West Supp. 2007).
116. Id. § 290.03(a)(7).
117. CAL. WELF. & INST. CODE § 781(a) (West 1998 & Supp. 2007).
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