The Instrumental Value of Beauty
in the Pursuit of Justice

By NaNcY PERKINS SPYKE*

SIX YEARS AGO PROFESSOR Elaine Scarry published On Beauty
AND BEING JusT,! the manifesto in which she argues that experiencing
beauty impacts us in ways that can assist us in achieving justice. Some
commentators have analyzed Scarry’s theory in the abstract, sug-
gesting it represents a new, free standing theory of justice;? others
have taken a more limited view, approving of her work’s resurrection
of beauty as a category worthy of consideration.® The goal here is to
consider Scarry’s work differently, in a more instrumental and practi-
cal way. The link between beauty and justice that Scarry so gracefully
exposes is grounded in personal experience and effect. She proposes
that the reality of that experience and those effects attune people to
justice. If that is so, then social institutions should encourage artistic
creation and protect beauty. The law is no exception.

This practical suggestion has yet to be acted upon, let alone ar-
ticulated. As already noted, theories of justice typically are relegated
to the realm of the metaphysical. The same is true of beauty.* How-
ever, some theories of beauty and art, and even justice, have been
convincingly tied to human experience. John Dewey’s ideal of art as
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experience® and Simone Weil’s theory of justice® are two examples
that fit nicely with a pragmatic interpretation of Scarry’s work. Taken
together, these three philosophies provide a utilitarian underpinning
for laws that promote and protect beauty, which are often supported
by vague or unsatisfying rationales. The Scarry-Dewey-Weil triad also
establishes a consequential norm. If there is too little justice in our
communities, perhaps we need to provide more beautiful things and
surroundings for those who live and work nearby as a means of im-
proving the public good.

This is not an article about legal aesthetics in the tradition of
those such as Pierre Schlag,” who explore the aesthetic qualities of
various schools of legal thought and practice. Neither is it an essay
about the dark side of aesthetics and its legal consequences,® or the
generally positive aspects of aesthetics.® Rather, it addresses the quali-
ties of beauty that theoretically promote justice and the policy implica-
tions of that thesis. John Costonis, who has written prolifically in the
field of aesthetic regulation, tells us that “we are condemned to come
to terms with aesthetics, whether we like it or not.”1° Unlike that senti-
ment, this Article is not a grudging acknowledgment of aesthetics, but
instead reaches out to three experience-oriented theories to craft a
positive and practical justification for those laws that protect and pro-
mote beauty in its natural and human-made forms.

After a summary of Scarry’s work and a discussion of Dewey’s
complementary thought, this Article will address beauty’s connection
to justice with a focus on the writings of John Rawls and Weil. The
organic conception of beauty and justice that emerges will then be
considered in relation to a handful of laws, among them nuisance, the
National Environmental Policy Act (“NEPA”), and the National Foun-
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dation on the Arts and Humanities Act in order to shed light on
beauty’s utility in the quest for justice.

I. Beauty and Justice—Scarry’s Connection

In her book, Professor Scarry carefully demonstrates how various
characteristics of beauty, and more particularly our experience of
beauty, assist us in achieving justice.!! She tells us that the totality of
beauty’s impact instructs and inspires us in ways that enable us to re-
spond to injustice.!2

This remarkable result occurs not only because of the qualities
that make something or someone beautiful, but also because of our
reactions to those qualities. Things that are aesthetically pleasing are
symmetrical; they have a sense of proportion and harmony.'®* To
Scarry, this balance exists in faces, works of art, even laws.!* Far more
important to her, however, are the ways in which observers respond to
aesthetic proportion.

Scarry describes how beauty both inspires and requires us to cre-
ate and imitate things of beauty.’> Our desire to see beautiful things
causes us to bring new things of beauty into existence.'® At the same
time, beauty is life-saving, in that it makes the observer’s existence
“more vivid, animated . . . worth living.”!?” Not only are we personally
enriched when we experience a beautiful object, but the object itself
takes on a life of its own, which in turn makes us want to protect it.!8
The result is a life-giving/life-saving compact between the beholder
and the object of beauty.

11. Scarry, supra note 1, at 80, 90-91, 93. The link between beauty and justice is not
as easily seen by other scholars. Theologian Walter Brueggemann, writing about the Old
Testament, points out that Israel is directed to listen to Yahweh’s commands and is obli-
gated to do justice. WALTER BRUEGGEMANN, THEOLOGY OF THE OLD TESTAMENT: TESTIMONY,
DispUTE, Apvocacy 421 (1997). Israel is also invited to gaze upon Yahweh’s “presence,
holiness, and beauty.” Id. at 425 (citing SAMUEL TERRIEN, THE ELUSIVE PRESENCE: TOWARDS
A New BisLicaL THEoLOGY (1978)). Brueggemann believes that there is a tension between
the obligations to do justice and to gaze on the beauty of Yahweh, although he feels they
can be practiced in a complementary manner. See id. at 429.

12.  Scarry, supra note 1, at 62.

18. Id. at 97-99 (finding support in the writings of Plato, Boethius, and Augustine).

14. Id. at 46. All of these things are beautiful, as are scenic vistas, poems, and attractive
buildings. This Article, however, focuses on the law’s ability to further the aims of justice by
protecting natural beauty and art in general.

15. Id. at 4-5.

16. Id. at 88.

17.  1Id. at 24-25.

18.  See id. at 80, 88-90.
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Experiencing beauty also inspires deliberation. When we observe
a beautiful thing we initially delight in the object, but the mind soon
begins to search for things to which the object can be compared.!®
This search brings the mind back in time as it searches for “prece-
dents,” even to a point without precedent, or to the immortal and
truth.2° Throughout this search we confront errors we have made in
earlier aesthetic judgments, making the process deeply personal.?!

A final way in which beauty impacts us is through radical
decentering, which refers to beauty’s ability to dissipate self-centered-
ness. When our gaze falls on a thing of beauty we are no longer at the
center of the world.?2 But rather than ignoring everything and every-
one surrounding us (a phenomenon known as “lateral disregard”),??
this decentering makes us want to share beauty’s benefits laterally, to
distribute its goods.2* While we may initially (and involuntarily) focus
exclusively on a beautiful object, what follows is a voluntary extension
of our attention to others. We become more perceptive of those
around us and are urged to distribute the benefits of beauty?® and to
make beauty accessible to society at large and future generations.26

How, then, do these qualities of beauty lead to justice? It is some-
what difficult, after all, to think of justice as beautiful in the abstract.??
The connection is all the more odd given the fact that beauty, of late,
has been shunned by the humanities and deemed politically unwor-
thy.28 Yet Scarry refutes those trends and securely links her concep-
tion of beauty to Rawls’s theory of justice as fairness.?°

Relying on etymological evidence, she initially takes some time to
demonstrate that the word “fairness,” so often associated with justice,

19. Id. at 29-30.

20. Id. at 30-31.

21. See id. at 52.

22. Id. at 111, 113-14.

23. Id. at 80-81.

24. Id. at 66-67, 80.

25. Id. at 81-82.

26. Id. at 117-19. Scarry states that, if asked, people would want beauty in the world,
not just for themselves but for others, now and in the future. Id. at 117-18.

27. Id. at 103, 106. Scarry points out, however, that justice can be beautiful when it
occurs in specific instances, such as in a town meeting. See id. at 103.

28. Scarry discusses (and refutes) the arguments that beauty distracts us from society’s
ills and can lead to its own destruction. Id. at 68-71. She also demonstrates that the two
political arguments against beauty are contradictory. Both arguments claim that beauty is
undeserving of attention, but one does so because beauty is natural, the other because it is
artifactual. Id. at 78-79.

29. Id. at 93, 97.
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is derived from ancient words that carried aesthetic meanings.3°
Scarry also traces the word to roots that mean to fit, to join, and pact,
concluding that “fairness” is an amalgam of the aesthetic and the ethi-
cal.3! However, the link between beauty and justice runs deeper.

Scarry argues that the life-saving/life-giving exchange we enjoy
when experiencing beauty®? leads us to care for the item observed as
well as the aliveness of others.3? She points out that the lateral sharing
inspired by beauty—its distributional consequence-—combines with its
life-saving/life-giving qualities to foster justice. As she explains, an ex-
perience with a beautiful object

begins within the confined circumference of beholder and beheld

who exchange a reciprocal salute to the continuation of one an-

other’s existence; this two-member salute becomes, by the pres-

sures against lateral disregard, dispersed out so that what is

achieved is an inclusive affirmation of the ongoingness of exis-

tence, and of one’s own responsibility for the continuity of

existence.34

Scarry thus builds upon the human reaction to beauty to find an
impulse for ethical response. In doing so, she also makes use of
beauty’s sense of proportion: “[B]eautiful things give rise to the no-
tion of distribution, to a lifesaving reciprocity, to fairness not just in
the sense of loveliness of aspect but in the sense of ‘a symmetry of
everyone’s relation to one another.””3> Not only are justice and beauty
marked by harmony, but beauty’s symmetry assists us in discovering
the balance and equality that are the hallmarks of justice.?®

Scarry also suggests that beauty’s creative impulse urges us to imi-
tate and replicate, which can inspire us to create institutions and
laws.37 She additionally draws an analogy between the pleasure we ex-
perience from beauty’s decentering and the satisfaction we feel as citi-
zens who live in fair societies.?® There are also similarities between
Rawls’s three types of justice and various creative approaches, and be-
tween the intergenerational equity concerns of both beauty and
justice.3®

30. Id. at 91-92.

31. Id

32, Id. at 89-90.

33. Id. at 90. “Beauty seems to place requirements on us for attending to the aliveness

or . . . quasi-aliveness of our world, and for entering into its protection.” Id.
34. Id. at 92.
35. Id. at 95.
36. Seeid. at 97.
37. Id. at 115.
38. Id

39. Seeid. at 116, 123.
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The implications of ON BEAUTY AND BEING JUST are many. The
work might herald an altogether new theory of justice, as suggested by
Professor Ethan Leib.*C If so, it is a radical departure from Rawlsian
concepts and most other political thought, which begin with abstrac-
tions.*! While Leib admits that metaphysical theories of justice are not
without their critics, he also exposes the difficulties inherent in a the-
ory based on aesthetics.4?

Beauty’s subjectivity, in particular, makes it a difficult starting
point for a theory of justice, since consensus may be hard to reach.*?
In addition, the dissection of beauty into various components and an
emphasis on symmetry in particular “scientizes” beauty.#* Leib also
notes that Scarry fails to adequately address the possibility that some
visions of beauty might lead to political regimes that we would find-
abhorrent.*5

It is clear, however, that Scarry offers a unique starting point for
her theory. Unlike Rawls’s hypothetical original position, Scarry be-
gins with the human experience of beauty.4® Leib seems attracted to a
factual starting point, since it addresses a shortcoming of Rawls’s fic-
tive account.*’ Nevertheless, Leib accuses Scarry of unevenness, claim-
ing that she, occasionally, slips into the metaphysical, despite her
contention that her theory is not speculative.*®

Ultimately, Leib admits that Scarry’s work may represent some-
thing more modest than a new theory of justice. Perhaps she merely
wants to say that beauty can assist us in achieving justice.® If this is so,
Leib fails to see the lasting value of her work, since numerous meta-
physical arguments end up at the same place. Moreover, if Scarry’s
theory is viable it does little to deal with practical political problems,
such as deciding how best to achieve the distributional aims of
Jjustice.50

Professor James Torke, a colleague of Scarry, views her work dif-
ferently. Like Leib, Torke acknowledges that Scarry’s starting point is

40. See Leib, supra note 2, at 151.
41. See id. at 152.
42. See id. at 155-56.

43. Id. at 156.
44. Id. at 162.
45. Id. (referring to the “Nazi” aesthetic).
46. Id. at 163.

47. See id. n.5b3 (citing Frank I. Michelman, How Can the People Ever Make the Laws?, in
Essays on Reasons anp Polrtics 145, 170 (James Bohman & William Rehg eds., 1997)).

48. Id. at 164-65.

49. See id. at 166.

50. See id. at 166-68.



Winter 2006] VALUE OF BEAUTY 457

factual and accepts her recitation of the effects of one’s personal ex-
perience with beauty.>! He agrees that the attributes of beauty—ob-
ject, experience, and imitation—stir an ethical impulse that makes
justice accessible.>? But he believes that Scarry may be telling us some-
thing more, that beauty not only assists us in coming to justice, but “is
necessary to and determinative of justice.”® The force of Torke’s sug-
gestion is significant, since it warns us that we will not know justice
unless we first know beauty.5# In this light, Scarry succeeds in elevating
beauty to a category relevant to political thought.??

Scarry’s account, then, casts beauty either as the foundation of
justice or an indispensable component of justice. A more modest in-
terpretation, which both Leib and Torke briefly consider, is adopted
here. Rather than being the sine qua non of justice, Scarry may be tell-
ing us that beauty has the potential to help society on its journey to-
ward justice, one person at a time. Our personal experience of beauty
can prepare us to do justice in very real ways.

II. Experience and Artistic Creation—Dewey’s Connection

An interesting counterpoint to Scarry’s theory of beauty and jus-
tice is John Dewey’s philosophy of art. In his classic work, ART as EXpE-
RIENCE,?® Dewey theorized that art emerges from the environment and
life events experienced by the artist®” and that the artist’s work re-
flects, and even thrives upon, the ebb and flow of life.58 At first glance,
these ideas seem unconnected to Scarry’s understanding of beauty.
Dewey’s beliefs emphasize the front-end of artistic beauty—the artist’s
creative impetus—while Scarry focuses on beauty’s aftereffects—the
experience of beauty’s beholder. Still, both theories are sited in the
realm of experience, which aligns them in an important way.

Dewey’s argument succeeds in grounding art, plucking it from
abstraction. In some sense, his thesis validates Scarry’s theory by lend-
ing support to her factual account of beauty. Dewey understood artis-
tic beauty as a product of real life, and Scarry tells us that beauty is
real, with real consequences. To Scarry, the beauty of an art object

51. See Torke, supra note 3, at 326, 327. Yet, unlike Leib, Torke feels Scarry does not
adequately deal with beauty in the abstract. /d. at 326.

52. Id. at 329.
53. Id.
54, Id.
55. Id. at 333.

56. DEWwEY, supra note 5.
57. See id. at 579.
58. Id. at 588-89.
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arises from the reality of life and inspires us to imitate, to share, to
desire order and symmetry in our world. Together, Dewey and Scarry
see artistic beauty as a medium between an artist’s moment in time in
a particular environment and an onlooker’s experience. Scarry takes
the point further, by arguing that beauty’s impacts have the ability to
inspire justice in the beholder.

Dewey knew well that his artistic ideal was not reflected in early
twentieth century America. The housing of art in museums rendered
it unimportant to the vast majority of people.>® Artists, too, were iso-
lated; rather than working amidst people and the rough and tumble
of life, they labored alone in studios, engaged in pure self expression.
Dewey saw the art of his day as individualistic and remote, peripheral
to the immediate world and increasingly dedicated to the goals of na-
tionalism and capitalism.5°

Dewey sought to resurrect the link between ordinary and aes-
thetic experience by embracing the continuity between aesthetic ex-
perience and the “normal processes of living.”! This Darwinian
conception of art recognizes the dependency of the artist’s creative
urge on the biological cycle of harmony and discord.®2 His view of art
as experience imbues artistic beauty with an immediacy that springs
from the natural rhythm of life. Experience is “art in germ,”®® and art,
in turn, “concentrate[s] and enlarge[s] an immediate experience”
through imaginative expression.6*

Only briefly did Dewey contemplate the impact of art grounded
in experience. He saw a power in the artistic beauty he conceived, one
that could unleash possibilities of human behavior that could not be
achieved by laws or other institutions.®> With this provocative thought,
Dewey edges toward Scarry. He saw, in the organic artistic beauty he
envisioned, a force that could change human relationships.66

59. Id. at 581.
60. Id. at 584.
61. Id. at 585.

62. Id. at 588-90. Dewey wrote that the cycle of balance and counterbalance presents
a dynamic pattern of life that generates “esthetic experience.” Id. at 590. Dewey’s “mature”
philosophy and functionalism were heavily influenced by Darwin. Id. at 577 (editors’ intro-
ductory note).

63. Id. at 592.

64. Id. at 642. Umberto Eco suggests that Dewey’s naturalistic philosophy owes much
to the insights of medieval aesthetics. See UmBERTO ECO, ART AND BEAUTY IN THE MIDDLE
Acks, 118-19 (1986).

65. DEewey, supra note 5, at 645-46. Dewey describes the power of art as “liberating
and uniting.” Id. at 646.

66. Id.
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It is true that Dewey’s work focuses exclusively on artifactual
beauty and may appear to have no bearing on the beauty that exists in
the natural environment, a beauty that Scarry certainly acknowledges.
Yet Dewey never dismissed natural beauty; his affinity for the biologi-
cal arguably would prevent him from doing so. Instead, Dewey natu-
ralized art by recognizing it as the product of the balance and beauty
of nature as well as the artist’s cultural surroundings. Artistic beauty is
steeped in experience, and natural beauty is one of the things that
feed human experience. In some sense, then, natural beauty is rele-
vant to Dewey’s thinking.

Both Scarry and Dewey understand beauty as a conduit between
everyday experience and a better place. The beauty in art, often in-
spired by natural beauty, is something very real and organic, with qual-
ities that make justice possible. Once beauty is seen in this way, as
immediate and effectual, its legal utility becomes more apparent.

III. Scarry, Rawls, and Weil—the Justice Connection

To accept the premise that art is experience and facilitates justice
begs the question, “Which conception of justice are we talking about?”
There are as many possibilities as there are theories of justice, but
three will be considered briefly with a goal of finding a fit with the
complementary visions of Dewey and Scarry.

A. Beauty as the Source of Justice

Some have suggested that Scarry intends to offer her own theory
of justice, one that sees beauty as the sole means to an end.%? If so,
beauty becomes the source of justice, the single underpinning of po-
litical theory,%® and assumes priority as a “first philosophy.”®® This
view, however, is riddled with problems. As Leib maintains, Scarry’s
suggestion of our absolute need for beauty moves her from the factual
into the world of “metaphysical moralisms.””® She strays again when
she depicts an original position from which foundational decisions are
made regarding beauty.”!

More pointedly, it is difficult to square the idea of a stand alone
theory of justice with Scarry’s own language, which tells us repeatedly

67. See supra text accompanying notes 40-50.
68. See Leib, supra note 2, at 152.

69. Id. at 155-56, 158.

70. Id. at 165.

71. Id. at 166.
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that beauty assists us in coming to justice.”? Her frequent allusions to
Rawls is yet another reason to reject the idea that she seeks to pro-
mote her own aesthetic theory of justice. Nowhere in her text does
Scarry state that beauty is the first and only philosophy of justice,
and—even if she did—the practical implications of her theory would
raise concerns.”®

Beauty, then, is not justice’s raison d’étre but is instead some-
thing that helps us move toward justice in very important ways. This
more realistic reading of Scarry provides the opportunity to consider
whether other theories of justice support an instrumental perspective
of the beauty-justice connection.

B. Justice as Fairness

It is possible that Scarry does not care to pin her theory to any
particular conception of justice but simply seeks to relate her thought
to the dominant view of justice in the twentieth century. She may,
then, have discussed Rawls’s philosophy because of its popularity
rather than its uniquely good fit with her thesis. At the very least,
Scarry’s reference to Rawlsian justice suggests that she feels her theory
is aligned with justice as fairness to some extent. While her linkage
with Rawls succeeds at some level, it is not altogether persuasive.

In A THEORY OF JusTICE,” John Rawls presents his acclaimed con-
ception of justice as fairness, a justice that results from choices made
by individuals operating under a veil of ignorance in a hypothetical
original position.”® Rawls’s decision makers act with mutual respect”®
and seek to maximize reciprocal advantage.”’” The principle of equal
basic liberties and the difference principle are the result. Rawls be-
lieves that in a just society people will cooperate and agree to a mini-
mum social entitlement to resources that will enable each person to
become a responsible citizen.”® To him, the ultimate goal of social

72. Id.

73. Id. See supra text accompanying note 50.

74. Joun Rawrs, A THEORY OF JusTICE (1971) [hereinafter THEORY OF JUSTICE]

75. See generally id. ch. 3 § 24. The original position is an “initial status quo” from
which fair agreements can be reached. /d. at 17. It is also an ahistorical position where all
parties are rational, equal, and free to make suggestions. Nothing and no one is ranked,
and all operate under a veil of ignorance. Id. at 19.

76. Thomas Nagel, Rawls and Liberalism, in THE CAMBRIDGE COMPANION TO RawLs 63
(Samuel Freeman ed., 2003) [hereinafter CAMBRIDGE COMPANION].

77. THEORY OF JUSTICE, supra note 74, at 178-79.

78. Samuel Freeman, Introduction: John Rawls—An Overview, in CAMBRIDGE COMPAN-
ION, supra note 76, at 9. Rawls’s two principles provide that all people have equal basic
liberties, and that any social and economic inequalities that exist must result from a system
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justice is a fair arrangement that “maximize(s] the worth to the least
advantaged of the complete scheme of equal liberty shared by all.””®

Stability and a sense of justice are key to Rawls’s vision. The
human motivations that cause us to “develop sincere attachments to-
wards persons and institutions that affirm our good” help stabilize so-
ciety.8? This emotive reciprocity is psychologically driven, arising from
feelings of love, friendship, and caring.®! These same motivations cul-
tivate a sense of justice, which also assures a stable and just society.82

Over time, Rawls modified his theory, but he never wavered from
the ideals of reciprocity and mutual respect. What changed was his
conception of the actors in his just society. He came to see them as
citizens who tolerate one another’s diverse fundamental moral
views.®3 Justice is now politicized, achieved by the “overlapping con-
sensus” of citizens with reasonable but differing religious and moral
beliefs.®4 Although different viewpoints are acknowledged, mutual re-
spect prevails in the realm of public reasoning, where arguments must
be based on reason.®% Rawls now sees that a myriad of “comprehensive
views” can support a sense of justice and stability.8¢ His two principles
of justice remain, but they operate within a pluralistic setting.87 This
liberal evolution in Rawls’s thought yields a macro theory of justice
that applies to entire societies and their institutions.88

Rawls’s hypothetical original position and veil of ignorance have
their critics. Feminists charge that he ignores emotions and relation-
ships, which can make positive contributions to justice.8? Martha Nuss-
baum has accurately dispelled this argument by pointing out that

of equal opportunity and must “be to the greatest benefit of the least advantaged members
of society.” Nagel, supra note 76, at 66 (citing JouN Rawws, PoLiTical LiBERALISM 5-6
(1993) [hereinafter PoriTicaL LIBERALISM]).

79. THEORY OF JUSTICE, supra note 74, at 205.

80. Freeman, supra note 78, at 24.

81. Id. at 24 (citing THEORY OF JUSTICE, supra note 74, at 473—-74). Here Rawls draws
upon the Aristotelian psychological principle that tells us that we are driven to use our
talents at an increasingly higher level; thus, citizens in his well-ordered society will strive to
act in ways that further the ends of his conception of justice as fairness. Id. at 26-27 (citing
THEORY OF JUSTICE, supra note 74, at 86).

82. THEORY OF JUSTICE, supra note 74, at 454; see also Freeman, supra note 78, at 22.

83. Freeman, supra note 78, at 33. Rawls’s modified theory appears in his 1993 work,
PoLiTicAL LIBERALISM.

84. Id. (citing PoLrticaL LIBERALISM, supra note 78, at 44).

85. Nagel, supra note 76, at 75-77.

86. Freeman, supra note 78, at 34-35, 37.

87. Id

88. See Nagel, supra note 76, at 63.

89. Martha C. Nussbaum, Raewls and Feminism, in CAMBRIDGE COMPANION, supra note
76, at 488-90.
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Rawls takes emotion into account in a serious way, in particular in his
belief in society’s sense of justice.?® In that portion of his thinking he
invokes “principles of moral psychology”! that derive from parental
love and “fellow feeling,”®? and he admits that we cannot push those
feelings aside “without disfiguring ourselves.”3

Somewhere within the psyches of the decision makers in his hy-
pothetical state, Rawls sees an emotive impulse that feeds a sense of
justice and, in turn, a stable society. Yet his reference to emotions is
not enough to deter other critics. Liberal communitarians oppose
Rawls’s highly individualistic view and his failure to recognize people’s
special ties to community and place. They favor a less “atomistic” and
more holistic form of liberalism that runs counter to Rawls’s
teaching.%4

Scarry does not criticize Rawls. In fact, she repeatedly aligns her
views on beauty and justice with fairness in the Rawlsian sense.®> What
makes this connection initially appealing is her etymological analysis
of the word “fair,” in which she links the “fairness” Rawls endorses
with her concept of beauty.?6 Yet this demonstration and her other
references to Rawls make clear that her beliefs are more a supplement
to, rather than a replacement for, Rawlsian justice. When discussing
justice, she speaks of someone else’s theory, not her own. Scarry might
well accept the idea that a sense of justice as fairness arises from
Rawls’s original position, but that is not the point of her book. In-
stead, she sets out to explain how beauty helps us achieve that concep-
tion of justice. It is a force that awakens in us the life-saving,
distributional, and imitative urges that invigorate our sense of justice
in the Rawlsian tradition.”

If she wished, Scarry could have tied her theory to Rawls in other
ways. Her belief in beauty’s ability to inspire lateral distribution and
symmetrical imitation are consistent with Rawls’s difference principle,
as is her position regarding intergenerational accessibility to beauty.

90. Id. at 490-91.

91. THEORY OF JUSTICE, supra note 74, at 491.

92. Id

93. Martha C. Nussbaum, Rawls and Feminism, in CAMBRIDGE COMPANION, supra note
76, at 491 (quoting THEORY OF JUSTICE, supra note 74, at 489).

94. BeLL, supra note 6, at 34-35.

95. See Scarry, supra note 1, at 115-16 & n.27 (referring to Rawls’s three visions of
justice, the original position of equality in justice as fairness, and the duty of justice (citing
THEORY OF JUSTICE, supra note 74, at 83-87, 12, 115)).

96. See supra text accompanying notes 30-31.

97. Torke interprets Scarry in a similar fashion. See supra text accompanying note
51-52.
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One might suggest that the radical decentering that results from an
experience with beauty lends support to Rawls’s second principle as
well. In addition, beauty’s ability to engage us in a search for truth in a
deliberative way arguably prepares us for the give and take that occurs
in Rawls’s domain of public reasoning.

While all of these attributes of beauty are in harmony with Rawl-
sian justice, there is a troubling dissonance. The very personal, emo-
tive, and real experience of beauty that Scarry depicts seems a
mismatch for a vision of justice that emerges from a fictive position of
neutral parties who make decisions in forced ignorance. Even if we
acknowledge Rawls’s understanding of emotions, he still puts them to
use in an artificial setting. Further, some of the qualities of beauty that
Scarry champions, in particular its ability to spark a beholder’s imita-
tive, cooperative, and protective urges, do not square with Rawls’s first
principle of individual rights and liberties. The majority of Scarry’s
effects suggest outreach rather than self-preoccupation.

The less than perfect fit with Rawls becomes more pronounced
when Scarry’s ideas are supplemented by Dewey’s philosophy, which
ties the creation of artistic beauty to experience in a complex and very
real environment. His vision underscores Scarry’s focus on the imme-
diate and real experience of beauty and points towards a utilitarian,
rather than a metaphysical, application of Scarry’s work. Once art and
beauty are perceived as factual and contextualized, and understood as
enabling us to come to justice, it is difficult to conceive of that end as
an abstraction, born from a fictive, unknowing status quo. An experi-
ential conception of art and beauty begs for a more organic concep-
tion of justice.

C. Justice as Compassion

Simone Weil offered such a theory, one that stands in sharp con-
trast to Rawls’s liberal political philosophy.®® Like Rawls, Weil relies on
the metaphysical, but she situated her theory with the divine rather
than a sterile original position. And while Rawls focuses on fairness,
Weil asks us to think of justice as compassion.

For Weil, justice is a “new virtue” of caring that holds the promise
of legal and social transformation.®® It is active, arising directly from

98. BELL, supra note 6, at 34. Weil’s thinking, which was heavily influenced by Greek,
Chinese, and Buddhist philosophers, is closely aligned with communitarians, virtue
ethicists, and feminists. Id. at 88, 96.

99. Id. at 37.
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interpersonal relationships within communities.!® It occurs when
God awakens the spirit of justice that dwells within us, enabling us to
act compassionately toward those who are worse off than we.1%! Weil
eschewed rights-based theories of justice and emphasized the value of
life;1°% her work is devoid of economic theory, which she believed was
detrimental to the common good.!%% She accepted the reality of social
inequality and even considered it necessary for justice to impose
itself.104

Key to Weil’s thinking are the concepts of divine love, attention,
consent, and rootedness. Her love is immediate and personalized,
lived and practiced within one’s community to achieve justice.!% It is
a “mad love” that originates from God, becoming “manifest within
and through human action by attention, renunciation, and fellow-
love.”1%¢ Her justice is revealed in individual acts of compassion to-
ward those who are afflicted and is only made possible with divine
help. It is a one-on-one justice springing from the supernatural.19?

Divine intervention occurs only when two conditions exist: atten-
tiveness to those in need and consent to the reality of divine love.
Attention is a skill that demands selflessness and the ability to discern
what others experience.18 It requires one to empty all thoughts of self
and lose oneself in the plight of those who suffer.!%® Attending ‘to
others is only possible with consent, which is a personal agreement to
receive God-given love. It requires trust in God and the acceptance of
God’s intervention to ignite acts of compassion and justice.''® Only
when we become selfless, by attending to others, is there room for
consent.!!!

100. Id. at 38.

101. [Id. at 74. In addition to love of others, Weil also recognized a love based on friend-
ship. Between friends there is equality and respect of individual autonomy; between one
and an afflicted neighbor necessity and compassion are key. Id. at 64 (citing SiMoNE WEIL,
FirsT AND LasT NoTEBOOKS 128 (Richard Rees trans., 1970)).

102. Id. at 39-41.

103. Id. at 36.

104. Id. at 63.

105. Id. at 207-08.

106. Id. at 60-61.

107.  See id. at 130 (referring to “face to face contact among those who share some
common environments”).

108. Id. at 46-49 (citing Weil’s essay, Human Personality). Weil believed that attention
toward others is a skill that must be learned. /d.

109. Id.

110. Id. at 51-52, 57.

111. Id. at 57 (citing Simone Weil, Are We Struggling for Justice, PHIL. INVESTIGATIONS,
Jan. 1987, at 53 (Marina Barabas trans.)). Weil was one among a number of thinkers who
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A final precondition to Weilian justice is rootedness, which refers
to the special relationship each of us has with our community and
with others. Rootedness is highly contextualized, evolving from life’s
activities and spiritual sensibilities. Families, professional activities, re-
ligion, education, and other social experiences help root us.!'? By ex-
periencing these life connections in various milieus, we learn about
friendship and respect and become attuned to our culture.!'® And,
importantly, we become sensitized to those in distress.11* Rootedness
builds a bottom-up morality in a society full of connections and
readies us for the work of justice.!®

The core, then, of Weil’s justice is the practice of acts of compas-
sion between individuals, made possible by their rootedness in com-
munity, attention to the cries of the afflicted, and consent to
supernatural intervention.!!é If these preconditions are met, God be-
stows the love that fuels acts of compassion.!1?

It is important to recognize beauty’s contribution to Weil’s
thought. In a general way, Weil’s compassion bears similarities to
beauty. Both are uplifting and recognize a spiritual universal order,!!8
and like beauty, Weil’s God-inspired justice is harmonious.''® More
pointedly, Weil alludes to the importance of beauty in helping us be-
come rooted. She notes that life’s rituals are often marked by
beauty,!2?° as are other beautiful things that exist in the web of envi-

wrote of divine love. For example, Reinhold Niebuhr, the prodigious Protestant theologian
of the twentieth century, recognized a similar type of “self-sacrificial love,” one that re-
quired a “selfless identification with the needs of others.” KaAREN LEBACQZ, S1x THEORIES OF
JusTice 83-84 (1986). Unlike Weil, however, Niebuhr believed such love and the hope of
perfect justice was an earthly impossibility due to the reality and pervasiveness of sin. Id. at
84-86. ’

112, BeLL, supra note 6, at 103-04, 123 (citing StMONE WEIL, THE NEED FOR RooTs 43
(Arthur Wills trans., 1971)).

118. Id. at 125. Weil explains that rituals of all kinds help us become rooted by provid-
ing a sense of community and of the sacred. Id. at 134-35.

114. Id. at 134-35.

115. Id. at 78.

116. See id. at 57, 61. Indeed, her justice is beyond our control. Id. at 61.

117. Weil believed that legal systems should be the bridge between the human and
spiritual spheres. Laws should bind us together by way of obligation and should guide us in
fulfilling our obligation to one another, but should not get in the way. Id. at 113, 115, 117.
She would have law schools teach students that there is a difference between asking “Why
am I being hurt?” and “Why has somebody else got more than I have?” and instruct them
that the first question is the one that matters. See id. at 118 (citing SiMONE WEIL, SELECTED
Essays 30 (Richard Rees trans., 1962)).

118.  See id. at 62.

119.  See id. at 61.

120. Id. at 134-35.
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ronments in which we live. The cumulative beauty to which we are
exposed helps to connect and root us in our worlds.!?! Weil was
keenly aware of the need for people to be attentive to beauty and to
respond to it.!2?

The contrast between Weil and Rawls could not be more dra-
matic. Weil’s conception of justice has nothing to do with the fair dis-
tribution of goods; instead, it focuses on making people fair and
just.122 Rawls’s fairness is symmetrical and horizontal, and Weil’s com-
passion, which is so dependent on cosmic intervention, is asymmetri-
cal and vertical.'** Rawls considers human equality a given and
human rights of paramount importance; Weil, however, requires ine-
quality and concentrates on obligation.1?> The character of social in-
stitutions is important to Rawls, yet Weil would be far more concerned
with the character of the people in charge of those institutions.!2¢ Per-
haps the most crucial distinction between the two is the initial setting
of their theories. While Rawls’s original position is free of context,
Weil’s justice begins with individuals who are deeply rooted in their
communities.12?

As distant as Weil’s compassion is from Rawls’s fairness, it bears
an important similarity to Dewey’s theory of art. Her concept of
rootedness arises from an environment much like the surroundings
that are crucial to Dewey’s idealized art experience. To Weil, one’s
unique existence within a community makes one attentive to others;
to Dewey, that same contextualized existence feeds the artistic urge.
Both believed that the public good is served by individual relation-
ships with, and connections to, people, environments, and the circum-
stances of life. This understanding complements Scarry’s theory and
strengthens the argument for an instrumental conception of beauty
and justice.

Scarry’s discussion of Rawls in a book designed for mainstream
reading is understandable, since his theory is near canonical in the
West and beyond.!2® However, as has been shown, there are difficul-

121. Id. at 138.

122. Id. at 207-08. In this regard, Weil saw nature’s beauty as sacred. Id. (citing SIMONE
WEIL, WAITING FOR Gob 166 (Emma Craufurd trans., 1951)).

123. Id. at 54.

124. Id. at 58.

125. Id. at 82-83.

126. Id. at 71 (citing ANDREA NYE, PHILOsoPHIA: THE THOUGHT OF Rosa LUXEMBURG,
SiMmoNE WEIL, AND HANNAH ARenNDT 122 (1994)).

127. Id. at 80-81.

128. Freeman, supra note 78, at 1.
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ties with her alignment with Rawls. More comfortable connections ex-
ist between beauty, as understood by Scarry, and Weil’s conception of
justice as compassion.

Weil’s unquestioned belief in God-given love may seem anachro-
nistic in an age of political correctness and absolute neutrality. Yet the
divine love that feeds acts and compassion is no harder to grasp than
Rawls’s original position. The point here is not to debate the worthi-
ness of the origins of their respective theories but rather to emphasize
the contrast between the breadth of Rawls’s conception of justice and
the far more intimate justice of Weil. When the two theories are distin-
guished in this manner, Weil’s compatibility with Scarry becomes
clear.

Weil’s justice, like Scarry’s depiction of an experience with
beauty, is immediate, personal, and factual. Both are organic in the
sense that they involve beings in highly contextualized life settings.
This common ground avoids the mismatch between Scarry’s theory
and Rawls’s abstraction.

There are more similarities between Scarry and Weil besides con-
text. Beauty’s ability to radically decenter us, one of the most impor-
tant features of Scarry’s theory, makes us selfless and better able to
attend to others, which is one of the predicates of Weil’s justice. Fur-
ther, as beauty coaxes us to escape from ourselves, we are free to pay
attention to the narratives and environments that surround us, mak-
ing us more rooted.

Beauty’s deliberative effect is also consistent with Weil’s compas-
sion. The search for precedents and the divine that beauty triggers is a
process that can prepare us for consent and the gift of love and com-
passion. Beauty’s life-saving and life-giving qualities and the protective
and imitative stimuli they engender also facilitate compassion by urg-
ing us to act on behalf of the afflicted.

As the potential of beauty’s role in Weilian justice is revealed, the
instrumental value of beauty becomes apparent. Dewey’s grounding
of artistic beauty in experience makes the utility of Scarry’s theory
even more apparent. Not only do beauty’s properties help us to be-
come rooted and attentive, but Dewey suggests that beautiful objects
are rooted in a highly contextualized personal experience in the first
place. The inspiration for the creation of a work of art, one’s experi-
ence with that object of beauty, and the resulting urges yield a more
immediate, interpersonal justice. The entire process—the creation of
beauty, beauty itself, and its positive impact on justice—begins with
the individual and community.



468 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 40

Scarry’s thesis is better seen as a pivotal piece of an intimate phi-
losophy of artistic beauty and justice than as a macro-theory of justice
in the tradition of Rawls. Her work illuminates the importance of, and
connections between, the human environment and artistic creation,
the experience of beauty, and justice. Dewey and Scarry tell us that
both the creation and impact of beauty are situated in human experi-
ence, and Weil tells us that justice can begin at the same place. The
integration of these three philosophies has practical implications for
law and policy.

IV. Aesthetic Regulation, Nuisance, NEPA, and the NEA—
the Law Connection

The utility of beauty in the pursuit of justice is its ability to pre-
pare us to appreciate justice, and perhaps to act justly. That utility
suggests that the law should both protect and promote beauty in ways
that make it accessible to as many people as possible. There are a
number of opportunities for the law to carry out this task; however,
this discussion will highlight aesthetic regulation and nuisance, NEPA,
and the National Foundation on the Arts and Humanities Act, the
latter of which establishes the National Endowment for the Arts
(“NEA”). These legal instruments promote and protect beauty yet,
with a rare exception, none of their stated policies even hint at the
possibility that beauty, on its own, is supportive of justice.

The choice of these laws is admittedly motivated by the author’s
personal bias in favor of policies that protect cultural and environ-
mental resources. By no means do they represent the sole candidates
for an infusion of the beauty-justice connection. Nevertheless, this se-
lective discussion suffices to demonstrate, in a few discrete ways, how
beauty’s latent power can be tapped to further the work of justice.

A. Aesthetic Regulation and Nuisance

The positive externalities arising from aesthetically pleasing sur-
roundings and the ability of the environment to inspire artistic crea-
tion have been recognized for centuries.’?® In the late 1800s Thoreau
wrote of this phenomenon,!3¢ and by the mid-twentieth century the
Supreme Court expressly recognized the value of attractive neighbor-

129. See Nancy Perkins Spyke, The Promotion and Preservation of Culture as Part of Environ-
mental Policy, 20 WM. & Mary EnvrL. L. & PoL’y Rev. 243, 244, 254 (1996).

180. Henry David Thoreau, Autumnal Tints, ArLanTIC MONTHLY, Oct. 1862, at 387, 396,
cited in Randall J. Cude, Beauty and the Well-Drawn Ordinance: Avoiding Vagueness and Over-
breadth Challenges to Municipal Aesthetic Regulations, 6 J.L. & PoL’y 853 (1998).

































